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§681.35

(5) The value of the Government’s ac-
tual loss as a result of the misconduct,
including foreseeable consequential
damages and the cost of the investiga-
tion;

(6) The relationship of the amount
imposed as civil penalties to the
amount of the Government’s 1oss;

(7) The potential or actual impact of
the misconduct upon public confidence
in the management of Government pro-
grams and operations;

(8) Whether the defendant has en-
gaged in a pattern of the same or simi-
lar misconduct;

(9) Whether the defendant attempted
to conceal the misconduct;

(10) The degree to which the defend-
ant has involved others in the mis-
conduct or in concealing it;

(11) Where the misconduct of employ-
ees or agents is imputed to the defend-
ant, the extent to which the defend-
ant’s practices fostered or attempted
to preclude such misconduct;

(12) Whether the defendant cooper-
ated in or obstructed an investigation
of the misconduct;

(13) Whether the defendant assisted
in identifying and prosecuting other
wrongdoers;

(14) The complexity of the program
or transaction, and the degree of the
defendant’s sophistication with respect
to it, including the extent of the de-
fendant’s prior participation in the
program or in similar transactions;

(15) Whether the defendant has been
found, in any criminal, civil, or admin-
istrative proceeding to have engaged in
similar misconduct or to have dealt
dishonestly with the Government of
the United States or a state, directly
or indirectly; and

(16) The need to deter the defendant
and others from engaging in the same
or similar misconduct.

(b) Nothing in this section shall be
construed to limit the ALJ or the au-
thority head from considering any
other factors that in any given case
may mitigate or aggravate the offense
for which penalties and assessments
are imposed.

§681.35 Can a party request reconsid-
eration of the initial decision?

(a) Any party may file a motion for
reconsideration of the initial decision
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with the ALJ within 20 days of receipt
of the initial decision. If the initial de-
cision was served by mail, there is a re-
buttable presumption that the initial
decision was received by the party 5
days from the date of mailing.

(b) A motion for reconsideration
must be accompanied by a supporting
brief and must describe specifically
each allegedly erroneous decision.

(c) Any response to a motion for re-
consideration will only be allowed if it
is requested by the ALJ.

(d) The ALJ will dispose of a motion
for reconsideration by denying it or by
issuing a revised initial decision.

(e) If the ALJ issues a revised initial
decision upon motion of a party, no
further motions for reconsideration
may be filed by any party.

§681.36 When does the initial decision
of the ALJ become final?

(a) The initial decision of the ALJ be-
comes the final decision of NSF, and
shall be binding on all parties 30 days
after it is issued, unless any party
timely files a motion for reconsider-
ation or any defendant adjudged to
have submitted a false, fictitious, or
fraudulent claim or statement timely
appeals to the authority head of NSF,
as set forth in §681.37.

(b) If the ALJ disposes of a motion
for reconsideration by denying it or by
issuing a revised initial decision, the
ALJ’s order on the motion for recon-
sideration becomes the final decision of
NSF 30 days after the order is issued,
unless a defendant adjudged to have
submitted a false, fictitious, fraudulent
claim or statement timely appeals to
the authority head of NSF, as set forth
in §681.37.

§681.37 What are the procedures for
appealing the ALJ decision?

(a) Any defendant who submits a
timely answer and is found liable for a
civil penalty or assessment in an ini-
tial decision may appeal the decision.

(b) The defendant may file a notice of
appeal with the authority head within
30 days following issuance of the initial
decision, serving a copy of the notice of
appeal on all parties and the ALJ. The
authority head may extend this dead-
line for up to an additional 30 days if
an extension request is filed within the
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initial 30-day period and shows good
cause.

(c) The defendant’s appeal will not be
considered until all timely motions for
reconsideration have been resolved.

(d) If a timely motion for reconsider-
ation is denied, a notice of appeal may
be filed within 30 days following such
denial or issuance of a revised initial
decision, whichever applies.

(e) A notice of appeal must be sup-
ported by a written brief specifying
why the initial decision should be re-
versed or modified.

(f) The NSF representative may file a
brief in opposition to the notice of ap-
peal within 30 days of receiving the de-
fendant’s appeal and supporting brief.

(g) If a defendant timely files a no-
tice of appeal, and the time for filing
reconsideration motions has expired,
the ALJ will forward the record of the
proceeding to the authority head.

§681.38 What happens if an initial de-
cision is appealed?

(a) An initial decision is stayed auto-
matically pending disposition of a mo-
tion for reconsideration or of an appeal
to the authority head.

(b) No administrative stay is avail-
able following a final decision of the
authority head.

§681.39 Are there any limitations on
the right to appeal to the authority
head?

(a) A defendant has no right to ap-
pear personally, or through a rep-
resentative, before the authority head.

(b) There is no right to appeal any in-
terlocutory ruling.

(c) The authority head will not con-
sider any objection or evidence that
was not raised before the ALJ unless
the defendant demonstrates that the
failure to object was caused by extraor-
dinary circumstances. If the defendant
demonstrates to the satisfaction of the
authority head that extraordinary cir-
cumstances prevented the presentation
of evidence at the hearing, and that the
additional evidence is material, the au-
thority head may remand the matter
to the ALJ for consideration of the ad-
ditional evidence.

§681.43

§681.40 How does the authority head
dispose of an appeal?

(a) The authority head may affirm,
reduce, reverse, compromise, remand,
or settle any penalty or assessment im-
posed by the ALJ in the initial decision
or reconsideration decision.

(b) The authority head will promptly
serve each party to the appeal and the
ALJ with a copy of his or her decision.
This decision must contain a state-
ment describing the right of any per-
son, against whom a penalty or assess-
ment has been made, to seek judicial
review.

§681.41 What judicial review is avail-
able?

31 U.S.C. 3805 authorizes judicial re-
view by the appropriate United States
District Court of any final NSF deci-
sion imposing penalties or assessments,
and specifies the procedures for such
review. To obtain judicial review, a de-
fendant must file a petition with the
appropriate court in a timely manner.

§681.42 Can the administrative com-
plaint be settled voluntarily?

(a) Parties may make offers of com-
promise or settlement at any time.
Any compromise or settlement must be
in writing.

(b) The reviewing official has the ex-
clusive authority to compromise or
settle the case from the date on which
the reviewing official is permitted to
issue a complaint until the ALJ issues
an initial decision.

(c) The authority head has exclusive
authority to compromise or settle the
case from the date of the ALJ’s initial
decision until initiation of any judicial
review or any action to collect the pen-
alties and assessments.

(d) The Attorney General has exclu-
sive authority to compromise or settle
the case while any judicial review or
any action to recover penalties and as-
sessments is pending.

(e) The investigating official may
recommend settlement terms to the re-
viewing official, the authority head, or
the Attorney General, as appropriate.

§681.43 How are civil penalties and as-
sessments collected?

Section 3806 and 3808(b) of title 31,
United States Code, authorize actions
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